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EQUAL EMPLOYMENT OEPORTUNTTY COMMISSION 

WASHINGTON FIELD OFHCE 

1400 L Street, N.W.. Suite 200 

WasbiqgtCHi, D.C. 2000S 



Rose Nbiy Dews-MiUer, 
Complunant, 



Colin L. Powdl, Secretaiy, 
tmentaf St 

Agency. 



EEOCNos. 100-A2-7521X 
I00-A2-7576X 



Agency Nob. 00-19 
96-15 

Date; Apiil 29, 2004 



For the reasons $0t fordi in the endoaed Decision dated A^ni 29, 2004, jadgmeot in the 
above-captionfid matter is herdiy entered. A Notioe To The Parties escplaining thrir appeal rights is 
attached. 

ThiG office is also encloaing a copy of the dodog brie& for the Ageiicy. 

This ofiBce wlR hold the repoit of investigation and the tcanscr^ for sxty d^ during which time 
the agency cn^aEnsgefiirthQrr^rieval. Ifwe do not hear &oni the ageo^^hin sixty days, we 
wiO destroy our copy of these matemla, 

Itis so ORDERED. 
Date: April 29. 2004 ^ u^-^t^^'w™-' jnv -^ 



MiohEdJ.Pa^jtfa 



Aduiidstiative Judge 



^M 52/, /rf ^ 2^-^y7-^ W 
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EQUAL EMPLOYMENT QPPORTUNnY COMMISSION 

WASHINGTON FIELD OFHCE 

1400 L Street, N.W.. Suite 200 

Wasbmgtan, D.C. 20005 



Row Mary Dews-MHIei; 
ComplahiBnt, 



CdiaL. PoweO. Secretaiy, 
Hepartwotit of States 



Agency. 



EEOCNos, 10CKA2.7S21X 
100-A2-7S76X 



AgeacyNos. 00-19 
96-15 

Date: April 29, 2004 



DEaSIDN 
Ptii8iiaattothe^OCsr«guIatioiisat29CJJL § 1614.109 (2002^ an December 
9,2003,Iaiiiducted&!teariiigaatheabove-captkii»dducrii^^ The 

remaiiimg pTDc«dural histoiy b WDlBmed m the case file fflul 
(ROpandwfflnotberBiteratod. The record beforeme consists of: (l)ROI 00-19; (2) 
ROI 96-15; (3) the Hearing Transcript (Tt.); (4) eost-Hearir^ Brief of ^D^>cuimem of 
State (jLs^nty'sm^; and (5) Carrgfiaimnt'sChsntg Argument {Caa^nanfs Brief). 
L 



Whetiwr CfnnpliriTaTlt ^g^ rftafirimiiiated agMiiBt baaed on reprisal for prior EEO 
activi^ ^f^wn afae WB8 subjected to: 

1. Contiimeda&doantiiniousharassmeiitbyandaiployraintheOf^ 
Rssoioces and othen, Vk^K) participated in creating a hostile woric eavironnient 
m peraoQDcl actions, benefits and entidcments fiir her after she filed prior EEO 
con^Iaint^ 

2. IinFanonafCoiiqdaniaid'sperionalmBc&calreeonk obtained fiiamOfWCP and 
liien oomniunicated to o&ers in USIA^ttdio had no ri^ to didr oontuits; 
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3. q fiffchnirfing wMwrtial lemnlB from QWCP from Novanber I99S to January 
1997, wbach. caased animwairanted ddajr pnicesaog ber dauns; 

4. An eoqitoyeeU illegal and unetfaicaldiuiusicmrf 
odur imquaifified persons in USIA; 

5. Noit^ccaiiimodatituuD^tlieR^ainKtationAd; wiiidireciui^ 
agencies to develop Bnd inqilemcDt plans fer hiring, plaoesnent, pnunotion and 
recentiaii of peiwuia wifh disalMlifies; 

6. FcomSe^iteniberS, 19941iiraue)liNovctnber24, 199S,C^^ 
pJac^onAWOLforawnkiiyury, She reported the woriciiguiy to her 
inmiediate snpenrisoT^ tiie rating and leviemng ofiScials, pumiant to the 
Manual of OperadoiiB and Adinim5tratiQa(M0AX P S-A, section 506.3(c)(1). 
How«va, the man^ement official who placed her on AWOL, was not her 
supervisor at the time of the wQik iciuiy; 



7. WhensfheiUeeedthatfiartheMayl, 1994toJBniuiy24, 1995p 
qip^salnpoft she received a nummaltyaiccessfiil rating, Tliemtingand 
revtemng officialB Ailed to Ascuss the minfanaDy Aiooessfbl nUng or to explain 
ho- deficienraes to her before issim^ the Tsting pursuant to the MOA, Part 5- 
A, Section 453.2(Q(1X (2) and (3); 

8. For the Fdxniaiy 1, 1995 to July 3 1. 1995 pofbimance appiasX repent ste 
leceived a minimally successful perfbanance rating. The rating and leviewmg 

' ofiSdals Med to discuss .the minnnalfy successfiil rating or to explam her 
defidencies to her before issuing the ratmg pursuant to MOA, Part S'A, 
Section 453^(oXl), (2) and (3). 

9. On November 9, 1995, Complainant was denied a witfaia-graite increase. The 
rating and reviewii^ officials &iled to discuss tbe defidfliides hi perfonnance 
that resulted m demal of the wHfain-grade increase pursuant to MOA, Part 5-A, 
Section 453.2(c)(1), (2) and (3). 

n. FACTUAL BACKGROUND 

CoimpIainBnt aUeges officiab fhim three different dhnsions of the fanner United 

States Information Agency (USIA)' - the Knnan Resource OfSce (HRO). Office of the 

ComptroHo^ (OC) and the Office of the lospector General (OIG) - retaliated against her 

for parti(npatittg in pticu' EEO activiQr. 
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C m nj Anmaite tt prior protected aetiwly eonaasteij of aeveral atteged pratBctBd 
statements and three El^ complBmts. AH thkacthdtytooV place witbiaOIGvMe 
O mplfnnBirt w«« emphyBd vtiSi USIA. The all^d protected Statements were made at a 
Jsouary 1993 ineeting. Ripgoidiiig the EEO complamts, Cooqilai^^ 
June 4, 1993aIle{^r^BliatianbytheauditBtaffledbyOeoi^Muipliystemnuitgfroma 

TV?n-Hffrrinfl (rrHnplgfiMnt fl1«n mmeA Tjarmn Rfthftrtfi in tfiJa mrnpliiitrt) R0I96-1S, 

Efdi. 7, p.S). The second and third oomplBints wexe filed on Sqitember 7, 1993 and 
October 21, 1994 respectively and invohwd ratings of "Fully SuccessfiiT by rater Roberts 
aDdrenewerLomsLeporatti. ROI00-19,&dL S-2,p.3;E]di. 9-l,p. L 

The tigwcmBplaints were the subject of aglobal settleDMat agreomeo^ vriiich 
CooiplaiDaiit entared into with the assistance cf an attoiney and an. adminifitratfve judge. 
The agreemmt estabtished a "last chance" anangemeot \ttoeby ComplBinant agr^ to 
resign fiomtbeAgenc^^ in the event she &iled to meet certain qipraisalreqairnnents. See 
SetitemetaAgnemenlm ROI 00-19, Tab 9-1. 
m. LEGAL STANDARD 

This case is proper^ analyzed under the &miKBrA^ic;DoRne0i>o^^ 
shifting para£gm. SeeMc£)ameSDoug&is v. Green, 41 1 US. 792 (1973) (a^plyii^ a 
burden alafting scheme to cases rdying on cinarnisfanrial e^ddettce to prove 
disniminatiQn). Under this fi^nwiVQik,CDn4)iBmant has the initial burden of e^ablisblng 
a-primafitde case of reprisal. Complaioant m^ do so by showing that: 1) she engaged to 
piDtected acthdl}- 2) her einployer was awaiB of the protected activitjr, 3) she su^^ 
advsraa employnieat action; and 4) the advem empjqymeot action is causal^ cotmectod 

'ThBUSIAineigedintDthBStaul>ei»rtniemiiil999. As the EoccesGor agency, l&c State Dqanmenite 
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to the protected activity. Damnngv. lAUtedSUOes Postal Sav.,WSDCAppesl'NQ. 
01822326 (Septernbtf 19, 1983). Camf^2aaaBS^ipwat facie evUleaoe creates an 
iufoenceof (figcrimiaafioB. Texas D^'t of Cesfy. AffeUrsv. BtmSne, 450 U.S. 248, 254 
(1981). 

Once tins infoaice hai beea raised, the burden shifts to the Agency to advaooe a 
]fip ^m»ti>! nntv-rfimrriTTtiiiatoiy feason fof its employment decaaion. IftheAgency 
prnponnds soch a reason, da inference of discaimhtatioii '*an^y drops fiom the picture.'* 
St. Mary'sHonar Ctr, v. Hicks, 509 U.S. 502 (1993). At liat point, the burden reverts 
back to Con^Mnant to show that there is a geoulne dispute of mateiial &ct as to wdietlur 
the employer's pni£Ea^ reason fiir ihe dtalLeoged acdan Is pfiotesd^ 
belief. .&»n^i>ie,4S0U.S.248st256. Mtbaa^ibsMtdJtmKllDent^tcaiaswotk 
shifts the burden of production to the Agency after 9.prima facie case is shown, "the 
ultimate burden of persuading Ae trier cf fiuA that die defoidant intentionally 
disciimiaatedcssinstlliepIauilifrremainaatalltimHwith^plaiadS'* St Mary's Honor 
Cfr-., 509 U.S. 502 at 507. 

To prove a case of disability discnminatiQn, Complainant most initial^ estsMsh 
diBtWshe is a qualified individoalwitli a disability. 29 CJ.IL § 1614.203(8X6).^ If 



^A "qualified ^ldtwd^al\^dth adisability^ is an individual with a disabilitv who, with or 
wiffaoiit reagpnable aopwmppdatiSB, can peifnrn the essential fiinctions of the position in 
question. 29 CJJR. § 1614.203(6). An "indtvidual whh a disabili^ is defined as one 
vibo: "(i) has a phyacal or mental impairment 'friudi substantially linuts one or more of 
such person's m^or life activittes; ^ has a record of such an m^airmen^ or (iii) is 
regarded as having such an inqMirmBnt" 29 C,F.R. § 1614.203(a)(1). The tenn "migor life 
acdnties" refers to such fimctions as caring &r one's idt, perfbnmog manual tasks, 
walking; seemg, bearing, apeakmg, broaUung, learning, and workiiig. 29 C.F.R. § 
1614.203(a)(3). 
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r.^mpt.iwi*nt prywea fiiat Itt/she is a qualified individual with a dJeabality, the analysis may 
coodime along traditianal Tide VH lines (see Si Mary's Honor Or. v. Hlcfs, 509 U.S. 
502 (1993)), at, if nasonafale accommodation is at fssoe, tiwn the Agpncy must 
demonstrate that it was not posnble to accommodate the handusip without undue hardg^ 
on die operatioa of its program. 29 C.F.K. § 1630.9; Carter v. Bermett, 840 F. 2d 63, 65- 
66 (D.C. Cir. 1988). 
IV. AKAL'i'SIS 

Issue 1 - Contiimed Harassroem By &Eqdo^ees la Human Resource 
Here, I find Complainant's claims are not propeHy raised as a harassment claim 
because each inddent complained of constitutes a discrete adverse action, propoiy raised 
under a disparate trestmoit theoty rather than one of hostile woik ennronmeat. See Na/'t 
RA Passenger Corp. v. Morgan, 536 U.S. 101 (2002) 

Under a disparate treatment tfaeoTy, I find that Coa^ilauiaiit &ils to establish a 
/Ttota^/e case of retaliation. As meotianed. Complainant's protected acthrify consists 
of allegedty protected statements and diree EEO complaints filed. Ilw most recent being 
October 1994. The ad^w»e acdons at issue consist of the fiiDowh^: (1) termination &om 
seraceinDecemba 1996; (2) dem&l ofvrith-in giadel!U!rease(W^GQ iatheMof 1^5; 
(3) placement oa AWOL fitnn Sqitemiwf 5, 1995 thTDug^ November 24. 1995; and (4) 
dooal of end-of semce payments in December 1996. (Tr. at 69 - 1 1 1). Complainant 
alleges all these actbns were taken by JeooyMalGos, Personnel Managentnit Specialist, 
and odier in the Human Resources (HR) office, and it Is undisputed that Mallios was 
awrare of Conqileinant's prior HEOsctivi^. Neverthetess, I find that Complainant &iled 
to demonstrate caosali^ because die adverse acdons were not sufficiently proximatdy- 
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rdlEted m tin» to her prior EEO actwity fbr ine to info causation, and ConqUai^^ 
produced no other ewdaoce to create an inference of rete fi a tiftn . 

Moreover, I find the Agency has articulatnl bgitiiDate, noa'&cnnunatoiy reasons 
for taking tiiQ Rgtjniw it did eonoenung Conqilainant As to tbetcnnination allegation, 
Mallios testified that Conydabant was teodnated &om dte Ageocy "^ the result of a 
1 qQ5 pp tfTeme nt aigrfffflP'wit,'* nifwhirft f^mp^mnant filled to comply wth the last dance 
providan Indeed, the record shows liist the etqilicitpFovinons of a Jaimaiy 1995 HEO 
settlement ag^^eeineot provides for a separation fi:om service if Com p lgi o a nt (Kd not meet 
particular evahiationgi»ls.^ SSmROI 00-19 at Tab 9-1. As Malfios testified, die tenna of 
tiie settlement agreement provided that: 

"Ms. Dcws-Millcr was to receive an opiiortiinity outside of ttw 
OfiSceoftfaelnapector General &r a penodofsxmonaa and. ..during 
that period of six mofdlu stie was to be given infonnal reviews and if at the 
end of the six months was to be rated My successfid orbett^, then she 
could stay intiieOfSce of die Comiitroller. If she did not reodve a ratn^ 
of fii% successfiit or b^ter than she would r^um to DIG or I would 
attonpt to find a placaneirt &r her elsevdiBre [fiH- a three-month period]. 

If during tiiat three month period she was fismd to be peifbnning 
My sucoessfid, then she would bepenoenenify retained mtiie Ins|wctor 
Oeneral's Office, ffnot, then she would be placed on an appointment not 
to exceed one year, during ^^uch time she could receive out-placement 
assistance, and at die end of that year would be terminated." 

Tr. at 250-51. 

The Focard indicates Conqilauit did not receive a My siiccessfiil rating as required 

by the settisment agreement in any ofthe offices she was asugned. She b^an in the 

Office oftheCompitroIler and was then asngned for three moidfas to OIG after not . 

aduennng a fiiHy sucoesfiluL She agmn failed to aclueve a fUI^succes&Sil rating in OIO 



* Th* ng'*^"*'nt mae wntwfM ivtin »ll1) ttw witrirj; anil emrntd nf hnr mpii alliirney imiW the mpnnHBhwi 

ofuiEBO adndniSDadvo judge. 
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and was idaced on a ten^KKaiy tppofajtEneot and uMmatety 8^^ 
accon&ig to liie prtivifflaiis of the agieanent Tr. at2S2^1. 

Coocoiiing the sBCOod aqwct of the haiassoiBEit dmm (denial ctf 
&U of 1995), MalHos testified that H was *^|>]ec»]se the rating of lecoid of btf 
peffonnance was nnpiwwlly success and r^ulations pteduda a withi&*g;rade ina«asB if 
a ratii^&Ua below fillip aoccGssfoL'* T^. at 264. 

Rjegardtng being placed on AWOL in the &lt of 1995, MaiDiDS explained in his 
testiniony that Con^ilaioaitf **fiited to submit documentation supporting ho* absence." Tr. 
at 254. MalHos etxplained tiut based on the documBntation Com^dainast provided to 
aapport her requrat, she had "do wi^ of assessog . . . whether or not [Complainant] was 
ij^uiedatwoik There needs to be a connection to the aa^eut and a diagnosis and same 
sort of initicalioatiiat the doctor believes diat tins was rdated to woriE, and v4iy it's 
related to woric." Tr.at2S6-S7. 

Ftnally. Mallios testified that the reason ConqilBinant was not pud her end-of- 
service payments was because "she did not siAmit the ^propnate separation documents 
before departing fbderalservjoe." Tr.ac261. *niie clearance for final salary payment, 
wMcib was Fonn 1 A0134, as wdl as a security fium" were Ibe two Complainant ^iled to 
ago. Tr. at261. Based on tins testimony, I find the Agency has artkulatedlegitiaiate 
nan-discriomatoiy irasoDB fi»^ takhig the various actions H did concerning Coiiii^^ 

Next, I find that Con^IainBiit has not demonstrated fay a prepondo-ance of the 
evidence that the Agency's articulated reasooB are not woT% of bdief. Comidainaiit 



'* I note tim CoiqiLaliiaia was DM soccessfal in ber attaiqit to daim a bnaclL of d» sef^^ 
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dinpty produced tto erideoce whBtBoevw sbot^ pTEtext or tiut the AgeruT's a 

were motivated fay ratalia^n. 

Issue 2 - iDVsnon of CompIaiQanf B Pencnal Kfedical Reoords 

The aU^atioii is dismissed pursuant to 29 C.F.B. §1614. 107(a) because 

Cooqilaiiutnt did not differ an adverse di^IoyiDeat action and tbetefore &ils' to state a 

daim. Coni^atinanl has pumdedmendemx that borOWCF medical lecorda were eva 

'invaded" or communicated inqirop^ to anycHte at the Agency. AtthBheanng^sbedid 

DQt identify anyone at the AgeiK7 who was tnipFOper^ told of the contatts of her medical 

roooids. Tr. at94. Similazj^, in her affidant from y^gust 2001, ^^ienaidced"[w]bat did 

^aliios] communicate to otheiB and to whom did the; commimicate?*' - Conqjieinant 

replied, "no tcQiitg." ROI 00-19, Tab 5, p. 4. 

Moreover, three witnessa fiom HRO (MalGoa, Janice Biambiila and Blanche 

Twaidowsid) testified that Complainant's records were not impropedy communicated to 

Bi]VOtie and were stoied in a locked file room. IV.atp, 266-68. 242-44, 26 & 37-43. 

Because I find that these is no evidaice that Complainant suSoed an adionabia injury, 

this daim is disnused punmant to 29 CJFJL § 1614. 107(a). 

Issue 3 - Wtthbolding Essential Records From OWCP Causing An Unwairanted 
Del^ In Processing Her Clann 

The allegation is dismissed porniant to 29C.F.R. § 1614. 107(a) because 

Con^lainant did nm nifl^ an advBSB emphqpmant action and tfaerefbie &i]s to state a 

dauQ, In fict, I find that the leccrd does not support Con^ilamant's allegation that any 

records were even withheld ftom OWCP, To the contraiy, Mallios, the perflonnel 

spectaTist tasked with handKi^ Con^damant's 0\VO> daun, testified that she ies|Km 
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OWCF requests mflnn a week or less. Tr.st26S-72. Indeed bertestimoDy is 
conDborated by dooumentBiy e^demce in the RDI showing MaSios ^caDjr responded to 
OWCP requests withm a week or less, ^ee ROI 00-19 at Tab 26-3 (MaUioBtespoDding 
on March 12, 1998 to a letter dated March 6, 2004); BOI 00-19 at Tab 9-5, p. 6 (Mailios 
responding on June 1 1, 1997 to a letter dated June 5, 1997); ROI 00- 19 at Tab 26^33 p. 
1-2 {MalUos reBpondirig on July 27. 1995 to a hand-ddwered request to HRO on July 20, 
1995). Because I find that there is no evidence diat CoD^lainant suffered an aciiaaable 
injury, this daim is disanssed pursuant to 29 C.RR. § 1614.107(a), 

Issue 4 - Ifoetbicel Discusaon Of Medical Records V/i&i Unqualified Fenons 
I find this aH^atioD, like Issues 2 and 3 above^ is not supported by any evidence 
showingtiiatCoinplainast suffered an action^le injury. As such, I dianiss it pursuant to 
29CJ.R.1 1614.107(a). 

Issue S - Faihire To AcconnnodatB Under Tbe Rehabilitation Act 
CooqilmnaDt alleges that the Agency fidled to provide ber with an aocoannodatiDn 
in TCtaliati(Hi for her prior ££0 activity. I find, hCFwever, that Complainant feils to 
estabKsih zprimafiicie case because she does not demonstrste that she has a dsabOity and 
hencei is not eodtlBd reasonabte Bocommodation, Because she is not entitled to 
reasonable accommodation, Complainant could not have suffered an adverse enjoyment 
action -A^ien the Ageni^ did not provide her onei Nothing iq the Tsoord establishes that 
Complainant identified a disabling condition, had a history of one or that the Agency 
percdved her to be disabled^ 



' £lw 29 C.F^ S lfi30.2C^ ddhmiE llie tnra "£fi9iaRl^ Tiith le^Kt to an indi^^ 

OTmewMi uipairiuautfftrt a rtiittmM ^limiBoBeorinfliecfiheiii^ 

(2) Aiecoidaf EDcjiaaiiiQMiinKiU; or(3)BeiQgicgiidcdas]uirii^SQciLBii{iiy)ainttei[L^ 
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IssoB 6 - Placed On AWOLFor A Wmklnjtiiy 

This iasao was pniviaiMy cfisciused as an exain{iili 
Compl^aanf s Issue 1 above. As I found eas&a^ Conqilainaiit ^Is to establish by a 
pfeponderaoee of Ibe evidence^ ^t tfie Agency's reason for placing her on AWOL from 
Septeoiber 5, 1995 through Noweaiber 24, 1995 is pretext for r^ Assuch,I&Dd 

in &vor of the Agency. 

Complainant's legation can be read to allege that ^ was impr(^}eily placed on 
AWOL because the tnaaagcmsiit official who placed her on AWOL was not her 
supavisor at the time she originany injured hersdf, I find, however, thai this alone does 
not consthiite an adverse action and I find in &vor of the Agoocy. 

Issue 7 - Recdved a MtnimBlIy Successfid Appiusal And Faibiie To Discuss The 
Appraisal Before hsmg The Rating For May 1, 1994 to lamiaiy 24, 1995. 

I find the Agency has arttcdeted legitimate, oon-discmnniatDiy reasons for taking 
the actions it did with Complamant ooncomng this allegation. See tt^ada^ ^OC Appeal 
No. 01A24769 (disposing with ^frinafiaae analysis Trfjore the Agency articulates 
legitimstenQn-discriminatoiy reasons). Darwin Roberts, ratbg ofSco-, and Louis 
Leparatti. die reviewing ofBcer, for this perfoimance ^praisal both testified on this 
Tosoixx. Ririiertseiqilanied that CanqilBinantrecdved a onniniallysaccessfbl rating 
because, during the retevam time period, ''this was pretty much the bottom of the scale as 
&raaherpa&nnance8inoeIhtdanivodindieo£5ceinNoveiitberof*9l* Tr, at]79. 
Roberts dted specific exantples that ilhstrated the mailced deterioration in the quality of 
Caaiplainant's work, icduding one incident in -v^cb her fiiture to reconcile accounts 
placed the office in "severe crisis mode ... to ensure tiwre were no violationfl of the Anti- 
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D^dency Act " Tr.atlSO-81. HBalfflrec(niiitediamddGat^diere,esaiesultaf 
O ffm phdnBPt'i' madagiiatB wcgk product, RobwtB ''was starting to f»t callB from the 
Finance 0£5ce at Uteinam U.S. InfimnattOB Agency because ., . [tjhey kqit retaming 
paiKfworfctou&pSBQpifigifanctdoaecarrectiy. 'niejFe\FeDbraugbc Rose Maiy over to 
lliedr office and Trait through it, ^tdng »de by sde wiih her and going fbrou^ 
p^erwotk^ -v/ben it waa defident " Tr. at 175. 

For 1^ part, l^Qiatti testified that Coin|iilainant*s'*re^oase time iras slow. I 
would ask her fivfhingB and her reaction tJme^ras just stow. It wasn't accurate; 
satis&ctoiy." Tr. at 198. I further note that there are several sworn affidavits from othcfs 
vfbD woriced -with Compkiflant during ttns tine period that confirm Roberts' and 
I^oratti'stestimoc^ that CoDtqilainant'sworicxvas often late and inBCCurat& ROI 96-15 
Tabs, 17, 18 & 19. 

ConcenniQ the ai^iect of her daim that Roberts did not discuss Complainuif s 
appraisal rating with bar, Roberts testified that ''wfaen I tried to have a fiumal meeting on 
her perfoimanoe in Deceoiber of' 94 she did not show i]^ at the eiraoged time and plus 
and when I went to ha desk she said thece's no reason to [meet}." TratlBl, Moreov^, 
Roberts ^^ed that he atteo^ted to hswe infiirmal meetings with Qniqilabant dmiae the 
^praisal year "at our weekfy staff meetiqgs when I ^^snH getting responses fiom Rose 
Maiy I would stiQ talk to Rose Maiy after the others bad left, but still get no response 
^mbailty." Tr. atlSl, Based on this testimony, I find the A^ncy articulated lefjtimate 
non-discriminatory reasons fix taking Ihe actions it did. 

Next, I fttd Conqilaintnt has not estabfisbed by a preponda^ance of the evidence 
that tiMAgeuy'sartirailated reasons are pretext for retaliatioa Other than the fact that 

11 
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Robecls and Lepoiatti were named in two of CoinplMiiant's i»ior HEO coroplamts also 

invoMi^ peifonnance a^rpraisda^ Coniplaioaat Ima oSm 

a retaCatoiy motive. For example^ ComplainatitadsertfitliatRiAcmailHtranly added 

peifi»mance rKpnrement #5, legaiding traiaiag, to the disputed peribnoance ^praisaL 

ROI96-1S, Tab?, p. 6. The record indicatei; however, that tlusrequireincRt was in 

Complaijiaiit's psfiumaoce qjpndsal a M two years earfieF. ROI 96-15, Tab ^, p. 6 

(appearing as requiraiieat #4 in Ihe My 1 992 to Afri) 1 993 ^piaifials). Based on the 

record, I find Coo^ilainant &iled fay a preponderance of the evidence to estabfisb pi^eict 

and I find in &vor of the Agency on this issue. 

Issue 8 - Recehred a Miimnally Successfiil ^pnisal And Faihne To Disnxss Hie 
Appraissl Before Issuing The Rating For FdJiuaiyl, 199Sto Jufy3I, 1995. 

On this daitn, I find the Agoi^ has aiticubted Icf^timate^ non-tUsc^ 

reasons &r its actions. See La&da, EEOC ^pca] No. 01 A24769 (dispensing with a 

prima fiicie anal^ vAuie the Agency articulates le^timate non-discriminatory reasons). 

The rating officer for this period was Carol Kdtii and the reviewing office- was Eva 

Dtdonan, both of^iom were in tin Office of tie ConqrtFoIIer. At the hearing, Keith 

testified that she rated Complainant minimal^ successful because Conqdainant did not 

meet *^be fidly successfiiL standard in tenns of such factors as quality, quanti^, timelinesa 

and extoit of supervi^on required." Tr. at 220-21. Kehh testified about l&cfaibits 22 and 

23 in RDI 96-15 as being a "summaiy of tiie tiungstiiat Rose Ntary was asked to do and 

the outcome of attemptii^ to do them or canqjleting them." Tr. at214. Bothndiibits 

documejit numerous defidendes in Cooplamam's peffiumancei Despte supervision "bn 
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a daQy baas" and regular feedback, Koth testified that Con^laint did not "nnprave to the 

leved that you would expect fbr a GS-H." 

As for not discusaog ComplBuiant's rating with her, Kdth testifi^ tiiat she: 

**gaye the rating to RoseMaiy and told her that hoe was ber rating, diat 
^ could look over it, if she needed to discuss it -if there were some 
things that she didn't agree with, that elie could bni% Ihem to me and we 

COtdd Hiffmpf fhrnm " 

Tr. at221. Keith fintherimfiated that Con^lainant never took her up on the offer to 

discuss tiie rating eod, to Keith's knowledge!, Con^lamantnevN- even ^gned the 

a^rpraisaL Tr. at222. 

Next, I find Cooiplainant presented no evi^Qce to estaUish by a pr^onderanoe of 

the esddence that the Agency^s articulated reasons were a pretext fiir retaliation. There is 

araptynoevidmcetbatKeiih'fliHtingwasmotivBledbyaretaliatoiyaiu^ Moibovbt, 

Con^nant heiself admits tiut Kcidi oSbred to discuss the ratiog with her but that she 

declmed. Tr.atl29. Based on the record, I find Complaiaaot Med, by a preponderance 

of the evidence, to establish pretext and I find m fiivor of the Agency on this issua 

Issue 9 ' Denied A WIG On November 9, 1 995 And Reviewing Officer Failed to 
Discuss Defiraendes That Resulted In Draial Of WIG 

The aspect of this issue concermng the denial of a WIG was prenousliy addressed 

above as an e7tanq)le of hatassmeot comprising ComplainBnt's Isiiae 1. The second part 

ibis Issue concealing the Agency's &ihire to discuss deGcieocies, w^ addressed in both 

Issues 7 and 8 above. As I found earlier. Complainant Ms to estabOsh by a 

preponderance of the evidence, diat the Agency's reasons for takii^ the vaiious actions it 

did are unworthy if belief. 
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V. CONCLUSION 

Having heard all the l^dimny aiid catefol^ reviewi^ 
CocapiBanBaA ^fled to ^oblishby a pr^andcraDce of tha evidence that the Agency 
dbcriminatsed against her. Assuch^Ifindin&vorof^AgencyonallcountB. 




^Oe^^U^yUiylJ 
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MOnCETQ-n gEPARTIBS 
TO mE AGENCY: 

Within ferly (4C0 da>« of receiving thU dedsbii Mid the hearing r^^ 

final oiiJa- noticing the con^Iamantwhe^er or not you vdUfiiltyin^Iem«rt You 

should also send a copy of your final order to the Adiniiiistrative ludge. 

Your final order must contain a notice of the complainant's rig^ to appeal to the Office of Federal 
Operations, the i^ to ffle a ciwa action in a federal district court, til© name of the proper defe^ 
in any audi lawsuit, the light to request the appointment of couosel and waiver of ccnirt costs or f^ 
and the applicable time limits for such appeal or lawaat. A copy of EEOC Form 573 (Notice of 
Appeal/P^don) must be attadied to your final order. 



If your final order does not fidiy implement this deciabn, yoD must skiuuitojicuuwy uw an oppeai wrai 
the Office of Federal Operations in accordaace with 29 C.F.R. 1614.403, and append a copy of your 
appeal to yom- final order. 5e6 EEOC Man^cment Directive II O.Noveniber 9, 1999. Appendix O. 
You nmat also comply with the Interim ReRefregidatiDn set forth at 29 C J JL § 161*4.505. 

TO THE C0flfl=IL«AM^2V 

You may ffle BO appeal wi& the CoramisdoQ's Office ofFcdrral Opetatbns whca you receive a final 
orfcrfimm the agency infiMmii^ you Tiiiethw the agency wiUorwin not My impIemerttWsdod^ 
29C.F.R. § 16I4.nO(a). From the time you receive the agency's final order, you wifl have thirty 
(30) days to file an appeal. Iftheflgencyftitetoissueafinalonter.yauhavetherighttofileyour 
ownappealaDythneafterthBC0nchisionoftheageacy's(4O)dayperiQdfQrissuh^gafinaloider See 
EEO MD-1 1 0, 9-3. In eithw case, please attach a copy of this decision wife your appeal. 

Do not send your appeal to the AdministiBtive Judge. Your appeal must he filed with the Office of 
Federal Operations at the address set fiirth below, and you must send a copy of your appeal to the 
agencyatthesametimctbatyoufileitwiththeOfficeofFedealOpBrations. In or attached to your 

appeal to the Office ofFedcral Operations, you must certify the date and method by which you sent a 
copy of your appeal to the agen^, 
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WHEBE TOFOEANAPPEAl: 

AU appeals to fhe Conumsncm must be filed by mail, hand delivety or 

IKrector, OfiSce of Fedecal Qperatbca 
Equal Eoqtloymeot Oppoitamfy ConumsaiQa 
P.O. Bc»c 1984B 
WashiiigtDji, D.C. 20036 

BY PERSONAT. DRLrVRB V- 

Director, Office of Federal Opsi^ons 
Equal Employment Opportunity Connmssioa 
1801 L Street. NW 
Washington, D.C, Z0507 



Number: (202) 663-7022 

Facsimile ttanmts^dms cfmare ^um ten (10) pages wiU not be wxept»± 

COMPHAWCE wmr aw aci swcy niWAr. Arrrn^ 

Pursuant to 29 C.F.R. § 1614.504, anagency-sfinalacUonfliathasnotbeenthe subject of anappeal 
totheCommisaonoraavilacttcmisbindiiBontfaeBgeney. If the complainant beUevestiiatt^ 
^ncy has feted to coii9)|y with the tenm of thU decision, the conqjla^ 
EEO Director, m writmg, of the aDeged imncon^jlianoe within 30 d^ of v*en the a 
orshouIdhOTcknoxwiofthealtegednoncoinpliance. The ageaicy shall resolve the matter and resuand 
to the complainant in wrftmg. If the agency has iwt Rssponded to the complainaot, in writing, or &^ 
complainant u not satisfied with the agency's attempt to cefldve the matter, the complainant may 

appeal to the ComnussioD fcr a detemiiMrtion of whether the agen^ has complied wfth the t^ 
iKfinalactuML TJie complainant may file such an appeal 35 days after saving the agency with the 
alh^gfltiona of nonrcompKanc^ but must file an appeal within 30 days of receiving the agency's 
deterarinatiDn. A copy of the appeal must be served cm the ageocy, and the agency may submit a 
responsetotheCommiasionwiiJmi30daysofreceivingthenaticeofappeaI ' ' 
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For tindiitsss purposes, it shall bepresomed that ffae parties received tie 
foregoii^ DEdSION eiflier widiin five (S) calcBdar days after the date it was sent via 
first dass mail, or inunediately iq)on coi^lniiatiaii of e-mail or facsimile delivery. I 
certify that on April 29, 20M tiie for^ohig DECBION was sent to the fbllowiiig: 

VIA. FACSIMILE; 

Stqkbea J. Dann^ Esq. 
FAX: 410-321-1599 

Evelyn Maiy Aswad^ Esq. 
FAX: 202-647ff794 

VIA FIRCT-CLASS MAIL: 

Hattie P. Bald^t^ Esq.*^ 
At^ns Dqjuty Assistant SecretBiy 
Office of EBO & Dvll Rights 
U.S. Dqjartmeiit of State 
2201 C Street, NW, Room 4216 
Washington, DC 20520 




!lJ. 1 

Administrativ^Hdge 



*capy of the dosh^g briefs enclosed 



